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A. ISSUES PERTAINI'NOTO APPELLANT'S ASSIGNMENTS OF
ERROR.

The trial court's admission of defendant's prior sexual

conduct with young teenage girls was proper pursuant to

ER 404(b).

2. The Supreme Couft has declared has since declared

RCW 10,58 unconstitutional, therefore it was error to admit

the dek-nda-rit's prior sexual conduct on that basis, however

the error in this case was harmless.

I The limiting instruction given regarding defendants past

sexual conduct with young teenage girls was proper,

4. The defendant's sentence, including community custody,

exceeds the statutory maximum and should be remanded to

the sentencing court for resentencing in accord with RCW

9.94A. 7 / 0 1 (9),

5. Since the defendant used his children to maintain contact

with the victims, the court's imposition as a condition o - I'his

sentence that he not initiate contact with his minor children

and that -any contact be at the children's request was a

lawiftil exercise of the trial court's sentencing authority.
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R STATEMENTOFTHE CASE,

I,. F'rocedure

On April 1, 2010 the defendant, Michael Derouen, was arraigned

on two counts of rape of a child in the third degree in Pierce County

Superior Court, cause 10-1 -01192-9. The State alleged the defendant had

sexual intercourse with B.D., his young fernale teenage neighbor. CP 1-2

On September 23, 2010 an Omnibus Hearing was held and an

Omnibus Order entered which included the notation there were "2

potential 10.58,090 witnesses." CP 259. fn addition to that notation, the

defendant formally endorsed his defense as"gencral denial." CP 258,

Six months later a status conference was held and another order

entered. CP 260-61. In the order the parties noted a need for a "404(b)"

and other possible Suppression motions. This was the second time the

State had provided notice of its intent to offer evidence of the defendant's

prior sexual conduct with two other young teenage girls.

The State amended the charges and re-arraigned the defendant on

April 27, 2011 , The State added two now counts of rape of a child in the

third degree and altered the time of offense in the pre-existing two counts,

B.D. remained the sole victim. This was the last amended information.

The case was called for trial on July 13, 2011, The court first

heard the parties' motions. FP 4. The first issue was whether the court

2- brf di aft ldoc
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should require the State to produce both uncharged girls to testify in the

State's offer ofproof, Despite riot living locally, the defendant asked the

court to order they be present and give testimony. RP 5, After argument

the court ordered that only J.S, appear and testify at the hearing, but not

D.L.

In its pre-trial briefing, the State provided the trial court with

significant and detailed information regarding the anticipated testimony of

the girls.

The State had similarly provided defense with significant and

detailed information as to the statements and substance of knowledge of

both LS, and D.L., in addition to the defense interviews of the girls,

The trial court ultimately ruled the. testimony was relevant and

admissible pursuant ER 404(b). RP 29.

In so doing, the Court stated,

I have read the prosecutor's brief and isolated step-by-step
each factor in weighing or conducting the balance test
dealing with the preponderance of evidence[;

RP 21.

The Court continued,

hen you go through those prongs it is clear to me that he
was grooming her, or grooming these young women, and
that there are enough similarities among all three of them to
show that he had a motive, intent-, and plan. They are so
similar and consistent, you know, when you took at the

3- bff dtaft ldoc



proximate age in which he started the grooming process,
when you look at the approximate [age] in which he started
the grooming process, when you look at all of them, ..the

iapproaches—arc very, very similar,

RP 21-22. Additionally, the Court noted "All of them'. DL, BD, and JS

were all groomed while they were babysitting for his kids and at his

fiainfly residence." RP 231

Lastly, the Court held,

And then when you get into the probative value
outweighing the prejudicial effect, I just don't think that the
prong -- or I believe that the prongs have. been met under
404(b). So just under that alone, even without getting to the
10.58, the motion to suppress should be denied,

RP 23.

Trial continued and the jury heard from all three of the girls,

including B.D. I athe only victim listed in the charges. Following closing,

the court gave the jury a limiting instruction dictated in part and agreed in

full by defense counsel regarding the use of the testimony of the non

charged girls. RP 73 1, CP 187.

On July 28, 201 l,, the jury returned verdicts of guilty as

charged; the defendant was taken into custody and a sentencing set

and pre-sentence report ordered. 'rhe report of Presentence

Investigation, CP 266-286, was provided the court and, on

November 11, 2011, the defendant was sentenced to 60 months on

4- bnfdraft 2,doc.



each count, to be served concurrently. CP 287-30 i -. In addition to

the incarceration term of 60 r: orths, the court also sentenced the

defendant to 36 months ofcom- unity custody. € P 94,

2, Facts

The victim in the charging document, B.D,, I , . 1?, 31 was

the defendant's neighbor. They had limited contact until B.D. was 1

years old at which time the defendant hired her to hahysit his three

children. RP 79, ìh̀e defendant cultivated a peer -type relationship with

B.D. and encoura ed a relationship atypical of a then 14-15 year• old !

neighbor and a married, father of three.; He ultimately persuaded her

through assorted promises and gifts to repeatedly engage its sexual acts

with hilts during the period of.autie 1, 2004 through. March 26, 2005, when

B.D, was 15 years old, RP 92. The defendant knew B.D. was a virgins

prior to engaging in sex with him, RP 86. 1 R testified she and the

defendant .first had sexual intercourse on .lone 27 _2004 jus€ months after

she turfed 15. RP93, She recalls the 'specific slate because she wrote it in

her personal calendar that tray. RP 356 -57. These acts and this time

period form the basis for the charges and intimate convictions,

During the course of the investigation, detectives learned the

defendant had had similar encotinteds, or r̀elationships,' with two other

5- brf draftIdix



young teenage girls, D.L.[D,O.B, 10/24/901 acid J.S. [D,O,B. 10/11/89].

The investigation revealed that D.L.'sexperience with the defendant, both

in the development of the 'relationship' and in the sexual encounters were

dramatically similar to those described by B.D. D.L. also looked after the

defendant's three boys .for a time and actually lived in defendant's home.

Their investigation further - revealed the defendarit developed yet

another 'relationship' with J.S.. J.S. w&s a reluctant girl who the defendant

encountered through their mutual participation in the same Veterens' of

Foreign Wars post. Like both B.D. and D.L,, S. was young, had not

previously engaged in sexual intercourse, and was distant from her family.

Each of the girls was in their own way isolated; B.D. enjoyed living in a.

bone with her parents, but did rot get along weti with her deaf sister andZ:

enjoyed living the style commonly referred to as "Goth." She (lid not

make friends easily and when she did, she had a tendency to become

intensely tied to them.

Similarly, D.L. had never engaged in sexual intercourse before

meetin- the defendant and was living in a turbulent' some filled withC

poverty and damaged family relationships. She was friendly and

outgoing, but yearned for a family, Like with B.D., the defendant

cultivated a- relationship with D.L. that also included promises of marria

and g-ifts. D.L. was flattered to receive the attention but more importantly,

6- brf drafft 2 , ioc



the promise of a perrnanent. family. She ultimately moved into the

defendwit's home under the auspices of looking after his three children

while he and his wife were out, She engaged in repeated sexual acts with

the defendant when she was 13-115 years old, It continued for nearly -a

year and a half. She is also the one who the jury and court, heard in the

phone conversation with the defendant taped by law enforcement during

the investigation. (I'll 1 -61

The VFW held conferences out of town twice a year -and usually

encountered J.S. These conferences were well attended mid well known to

the members. The defendant, like J.S.'s family, was intensely involved in

the local VFW post, RP 267, Over the years, the defendant held several'

leadership roles, at the same post where J.S. was a member of the woman's

auxiliw-y During one conference in Eastern Washington, the defendant

and J.S. had occasion to converse more than usual. J.S. testified she and

the defendant engaged in sexual intercourse-, she testified it was the only

time it occurred. RP 3Y22-23, Elventually, J.S. came to live in the

defendant's home as an apparent babysitter. J.S. testified she was 16 or 17

when stie and the defendant had intercourse. RP 101

The detectives contacted the defendant in the course of the

investigation. Two detectives, including Dot. Quilio, were present at the

time when the defendant was interviewed and a(himantly denied ever

7- brfdraq, 2.doc



having, sexual intercourse with any of the girls, including J.S. R_P 647,

653. 1-iowever, du-ing his trial testimony, he admitted to engaging in

sexual intercourse with J.S., but claimed it was her idea. He also told

thetas J.S. Managed to locate him its his Motel room during the VF

conference without any Information or encouragement from hire. RP 31'

16. At trial, he testified the detectives were incorrect in their testimony he

denied having intercourse with J.S. during their interview of him. RP 618.,

Fle was adamant he told them of his sexual encounter with J.S. Id,

The defendant offered a number of explanations for the promises

the girls' claimed lie made and the Bits they said lie gave them. He also

provided divergent accounts how both J.S. and Iy.I,. cane to live in his

home. He did, however, acknowledge he had offered loth D.L. and J.S. to

live in his h€ me and they accepted his invitation, RP 591 (T,S.), RP 603

D, L.).

C. fZ£sUM:1_.NT.

I:. THE TRIAL COt. Rf̀ S ADMISSION OF THE
DEFENDAN'T'SPRIOR SEXUAL CONDUCT
WITH YOUNG TEENAGE GIRLS WAS PROPER

UNDER ER 404(b),

Evidence of prior had acts is admissible for a number of purposes, .

including to prove a common scheme or plan. The 'protocol for admission

of any evidence pursuant to ER 404(b) is as .allows;

8 brf draft aloe



1) The acts must be proved b a preponderance of the evidence,

2) The acts are admitted for the purpose of proving a common .

scheme of plait (or other stated purpose),

3) The acts are relevant to prove an element of the crime charged

or to rebut a defense, and

4) The evidence is more probative than prejudicial.

State v. De it hangs, 150 Wn.2d 11, 74 lI. )d 119 (2003).

The offering patty, in this case the Star, gears the burden ofproof

for admissibility. The State must prove these acts by a preponderance of

the evidence. Id, While a trial court's interpretation of ER 4104(b) is

reviewed de novo, once the trial court correctly interprets the rule, the trial

court's decision to admit or exclude the evidence is reviewed for an abuse

of discretion. State v. Fisher. 165 Wn.2d 277, 2020 P.3d' 937 (2009). to

this case, the State identified the purpose of the evidence as common

scheme or plan. There is significant law that allows such evidence for this

purpose in sex cases, (State v. Sewsaaith, 138 Wn, :app. 497, 157 P,3d' 901

20071), State v Krawve, 92 Wn, app. 618, 919 P.2d 123 (1996) review

denied, 131 Wn.2d 1007 (1997), State v. Ke neaaly, 151 Wn. App. 861

214 P. -d 2€ 0 (2€109)). However, the appellate court may, "consider bases

mentioned by the trial court as well as other proper bases on which the

trial court's admission of evidence may be sustained," Statev..f'owell

9- bddraft 2.doo



126 Wn.2d 244, 259,893 P.M 615 (1995). The court may affirm on any

ground adequately supported by the record, even if the trial court did not

consider that ground. State v. C€ stic , 152 Wn.2d 463, 477, 98 P.3d 79

2004),

The trial court had several options in ;how to consider the necessary

facts for ruling on admissibility, The court could have required both girls

to be present and provide testimony, or the court could have relied on the

State's offer proof The trial court did both in this case.

Wien the subject matter of the prior bad acts is sexual and the

defendant has not been convicted of those past acts, the trial court retains

the discretion to hold an evidentiary hearing or rely on the offer of proof.

State v.. Kilgore, 14,E Wn.2d 288, 53 P:3d 974 (21302). Requiring an

evidentiary hearing in any case where he defendant contests a prior bad

act would serve no useful purpose and would undoubtedly cause

unnecessary delay in the trial process. It would also likely degenerate into

a court- - supervised discovery process for the defendant. The defendant has

the right to confront witnesses who testify against him at trial, but the

court should be slow to allow the defendant to confront the witnesses

twice. The final, analysis lies with the trial court as it is in the better

position to fairly decide the issue.. There are tines the trial court needs

live testimony to meaningfully decide whether to allow evidence: of prior

10- brf draft Z.rloc



bad acts and in such cases an evidentiary hearing with testimony is

needed. This decision, however, is lei to the sound discretion of the trial

court. State v. Kilgore, 147 Wn.2d 288 294-95, 53 P.3d 974 (2002).

In this case, the court accepted the State's offer of proof of one of

the witnesses, but required the other witness to testify. J.S. testified and

was subject to cross examination, but not D.L. R-P 90-97.

On appeal, if any substantial evidence -An the record supports a

finding that the prior act(s) occurred, the evidence has met the standard of

proof. State v. Roth, 75 Wn, App. 816, 881 P.2d 268 (1994). In this case

there is substantial evidence as to the defendant's acts with both D.L. and

J.S. Additionally, the defendant testified at trial and admitted to one act of

intercourse with J.S. He impliedly did the same with D.L. where fie

acknowledged a sexual relationship with her during their taped phone

conversation. CP 262,

1), L.: And that we kissed and touched each other. And I

just was asking you even in love with me, did
you even feel.

Def: I still am, ( pause, I still am, There's not a day
that does not go by that I don't think about you,
okay. (pause). ...I guess it really harts to hear that
you're, getting married, That just like threw me for
a loop.

D.L.: Even thought [sic] I was underage?
Def ( Laugh
D.L. That didn't bother you?
Def, —age is number, okay. I look at your mentality, I

I I - brf draft 2;doc
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looked at what made me happy[,] what made you
happy. ...

D.L.: —You Uow that you were my first
lief: Right, I understwid that.

CP 91.

The acts which the State sought to admit where ultimately

established by the defendant himself, thereby undermining his claim of

wifair prejudice.

Next, the State. explained it sought to admit the evidence as

evidence of a common scheme or plan, RP 20, 25, 25, CP 61-80.

However, as stated earlier; the evidence may be -admissible for more than

one purpose,

In De Vincentis the defendant created a "safe charuiel" or

environment that allowed an apparent safe and isolated environment by

gaining a position of trust with each of his underage victims. He created

an atmosphere where his deviant behavior was well masked by the

atmosphere he created, specifically regarding his underage victims.

In the present matter, the defendant took precisely the same tactic.

I befriended young girls and eventually brought them into his home.C,

His behavior also set-ved to isolate them from their families, while

simultaneously cultivating an environment where they looked to him for

12 - bef draft 2.doc



company, support and guidance. His position substantially facilitated his

ability to engage, in sexual .relationships with the girls. Furthermore, tile

sexual acts were made even easier as a result of the girls frequently being

in his home under a legitimate guise of caring for the children. Having the

girls in the home made them even more available to him for repeated

sexual encounters. The defendant's actions in this case mirror those of

De Via and unfortunately so does the outcome, i,e., the older male

adult engaged in unlawfW sexual conduct with young females he brought

into his home.

In State v. Griswold, 98 Wn. App. 817, 991 R2d 657 (2000) the

defendant gained the trust of the children and then used the. game, "truth or

dare," to manipulate them into doing acts they likely would not have

otherwise done. In the present matter, the defendant cultivated a trust

relationship in that he provided shelter, support, comfort, and an interested

car to listen to their problems. The girls ultimately felt unusually

comfortable with him. as opposed to say, any other married adult mate

neighbor.

Both DeVincentes and Griswold cultivated trust relationships with

underage. victims and used that relationship to engage in sexual contact

with their victims. Here, like. DeVincentes and Griswold, the defendant

used the position of trust lie had created to make the girls com-f"ortable

13 - brf draft Tdoe.



spending signi titne in his horne and ultimately, to engage in sexual

intercourse with hire.

There are additional reasons wh the stated purpose of common

scheme or plan allows the evidence to be admitted, The defendant

steadfastly endorsed general denial, The defense of general denial pets

every clement at issue, including the existence ofa.committed crime,

State v.. Lough, 12:5 n.'/Id 847, 853, 889 R2 487 (1995), "When the

very doing of the, act charged is still to be proved, one of the facts which

may be introduced into evidence is the person's design or plan to do it,.

Icy., 853

E' Vid'ence of detendant's bad acts may also be admissible to shoe=

motive. For purl)oses of ER 404(b), motive" goes beyond gain and can

demonstrate an impulse, desire, or any other moving power which causes

an individual to act." State v. Baker, 162 Wri, App. 468, 4P_3d

270, review clenie 173 Wn.2d 1004 (2011). The evidence provided by

D.L. and IS. cleanly assisted the jury with evaluating the defendant's

design. " "plan," a dlor "motive," when assessing his behavior,

statements, and actions related to B.D.

When there is no physical or similar objective evidence. credibility

is crucial to proving a see crime. Therefore, where in this case, "...every

element of the offense is at issue, credibility is central to the outcome of
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the case and supports the admission of common scheme or plan evidence,"

Mate v. .5exsmith, 138 Wn. App. 497, 506, 157 P.3d 901 (2007), Here the

evidence served to assist the jury in determining credibility, which in turn

assisted with the ability to discern whether the alleged crime and been

committed and if so, by the defendant and at the time alleged.

The argument and case law outlined above also makes the case for

the relevance of the evidence, the third prong of the admissibility test.

The defendant challenged every element of the crime, and therefore the

State was obligated to prove each elew.,ent beyond a reasonable doubt.

The act of unlawful intercourse, the identity of the victim, the assailant,

and the date of occurrence are clearly central to what the State must prove

beyond a reasonable doubt, The trial court evaluated and determined the

evidence to be admissible under the proper court rule, It was also clearly

relevant to the essential elements of this case and to rebut his defense..

This prong of the test was also successfully met by the State.

Lastly, the evidence provided by D.L. and 1S. was more probative

than prejudicial.. State v. Kraus, 82 Wm App, 698, 919 P,2d 123 (1996),

reviewt,Ienied, 131 Wm2d. 107 (199), succinctly delineates the test:

T]he probative value outweighs the prejudice where: 1) the evidence is

highly probative because it tends to show a common design or plan [or

motive], 2) the need for evidence is great given the nature of the
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allegations [and defense], and 3) the trial court gives the appropriate

limiting instruction to the juKy." .1d. As will be discussed below, the Court

properly instructed the jury regarding the. evidence offered by D.L. and

J'S.

Based upon the facts of this case and the applicable law the Court

properly allowed the testimony of both girls pursuant to ER 404(b). The

trial court may be affirmed on any ground adequately supported by the

record, even if the trial court did not consider that specific ground. Swam

v. Costich, 152 Wn.2d 463,477, 98 11 .3d 795 (2004). While specific words

or phrases are preferred, the reviewing court evaluates the record to

determine admissibility, It would be contrary to law and logic for the. trial

court to find that the sex offense occurred, but not find the evidence

adi under the facts and defenses of this case. Absent the trial court

finding either the evidence is not relevant to an essential element or

defense, or that it is unduly prejudicial, the reviewing court stands in the

position of being able to uphold the trial court's ultimate and proper ruling.

In this case, such a mling includes the admissibility of the testimony of

both girls,
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1 SINCE THE DEFENDANT'S TRIAL, THE
SUPREME COU`R:T'I-IAS DECLARED RCW

10.58 UNICONSTITUTIONAL, THEREFORE IT
WAS ERRORTO ADMI'l-A)FTEN-DAN'I"S

PRIOR SEXUAL CONDUCT ON THAT BASIS,
HOWEVER. IN THIS CASE, THE ERROR WAS
HARMLESS,

In State v. Gresham, Wn.2d (2012), the Washington

State Supreme Court concluded the ad.aiission of a defendant's prior

sexual conduct under RCW 10.58,090 is error, The Court concluded that

evidenco under the statute is inadmissible because the statute was not

subjected to the Courts rule-niaking authority of the Court. The Court

therefore held the statute was unconstitutional and retroactive.

As a result of the holding in Gresham, the State agrees and

I

conce0es. Derouen's past sexual conduct with minors was not admissible

tinder the statute. However, Gresham only addresses evidence admitted

wider the statute, it does not address evidence admitted on other grounds.

In the present case. the defendant's past conduct was admitted pursuant to

ER 404(b) and therefore d appropriately admitted. The trial court's

grounds for admission as it relates to the statute is harmless given the

admissibility of the evidence under an alternate ground, which has already

been discussed,
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3. THE LIMITING INSTRUCTION GIVEN

RJ-'GAl;LDINTIG DEFFNDANIT'SPAST

SEXUAL CONDUCT WITH YOUNG TEEN.GE

GIRLS WAS PROPEIR,

a. Any infirmity in the limitin - ' - inst
given regarding defendant's past sexual
conduct with vowia teerine airis is

overcome by invited error.

A defendant cannot rely on a representation or request made in the

trial court and then argue it error on -appeal, When error is invited by a

criminal defendant it is .not subject to appellate review. State tf Alger, 31

Wn. App, 244, 640 P.2d 44 (1982)-, State v. Donohoe, 39 Wn, AI pp. 778,

695 P2d 150 (185). Under the doctrine of invited error, a criminal

defendant may not set up error and then complain of it on appeal. In re

Pers RestraintqjT̂hompson, 141 %Vn,2d 711, 10 P.3d 380 (2000).

In this case the State suggested to the trial cour-, that a limiting

instruction be given and provided a proposed instruction. RP 726, CP

263-265. Defense counsel reviewed the State's proposed instruction and

agreed in general. However he added language to the instruction and in

fact helped the Court's assistant in its preparation. RP 728-730. Ile

concurred with the living of the instruction and was given the opportunity

to draft the language as he saw fit and did just that. It was his version that

was ultimately submitted to the jury following argument, but before

deliberation. Understan&bly defense counsel did not object to the giving
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of the instruction. He concluded the discussion on the instruction by

stating, "[the limiting instruction! is fiine." RP 730.

Given the origin of the final limiting instruction which the jun

heard, the doctrine of invited error applies and precludes the defendant

from now arguing error.

b. Ai_iv infirmity in the limiting instruction
aimen rePqWinf- defendant's oast sexualmast. - ----------

conduct with young teenage girls was
harmless in this case.

An "error is not prejudicial unless, within reasonable probabilities,

the outcome of the trial would have been materially affected had the error

not occurred." State v. Bourgeois, 1 -33 Wn,2d 389, 40' ), 945 P.2d 1120

1997).

The defendant assigns error to the limiting instruction given in this

case. However, as addressed above, defense cotmsel himself controlled

the language given the jury,

A trial court's Jury instiuctions are reviewed under the abuse of

discretion standard, A trial court. does not abuse its discretion in

instructing the jury, if the irxstructions; (1) permit each party to argue its

theory of the case; (2) are not misleading; (3) when read as a whole,

properly inform the trier of fact of the applicable law. State v;

94 Wn. App.263, 266, 971 P,2d 5 1, revieii gt-antel, 137 r_2d
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1032, 980 P,2d 1285 (1999), cifing-Hera ingv. Department ofSocial and

Health Se l 81 Wn, App. 1, 22- 23,' P.2d 67 (1996)0

A party is given the opportunity to object to the Court's proposed

instructions and to provide a reason or basis for the objection, CrR.

6. 1 5(c). '1 purpose of the court rule is to afford the trial court. an

opportunity to be advised of any potential error and the chance to correct

an error, if any. State v. Colwash, 88 Wn.2d 468, 470, 564 P.2d 781

1977). Consequently, It is the duty of trial counsel to alert the court to his

position regarding. a particular instruction before the instruction given be

considered or. appeal. State v. Rahier, 37 Wn. App 571, 575, 681 PId

1299(1984), Only those exceptions to instructions that are sufficiently

particular to call the court's attention to the claimed error will be

considered can appeal, State v. Harris, 62 Wn,2d 858, 872-73, 385 P,2d 18

196

Given the defense proposed the language of the instruction, he is

precluded frorn arguing it is error. Therefore the instruction is not subjectC

to appellate review, Furthen there is no reasonable probability of a

different verdict in this case. Defendant's argument must fail.
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4. THE DEFENDANTS SENTENCE IS IMPROPER

IN THAT THE AMOUNT OF TIME THE TRIAL

COURT SENTFNCED DEFEN DANT rNil BOTH

INCARCERATIONTAN COMMUNITY

CUSTODY EXCEED THE STATUTORY

a, The defendant's sentence should be

remanded to the trial court for resentencina

in accord with RC-W9,94A.701 (9),

A sentence may not exceed the statutory maximum of the crime for

which a defendant is convicted. R.CW9.94A.505(5), RCW 9A.20. The

defendant was convicted of four counts of rape of a child in the third

degree, a Class C felony. Bylaw, the maximum allowed sentence is five

or 60 months for each count and absent departure upward, shall be

ordered served concurrently, RCW9.94A.589.

RCW9.94A.505(5) provides that witil exceptions not applicable

here, "a court may not impose a sentence providing.6or a term of

confinernent or ... community custody which exceeds the statutory

maximum of the provided crime." State v. Zavala-Reynoso, 127 Wn.

Al3p, 119,124, 110 P3d 827 (2005).

Previously, a court could impose both' Incarceration time wid

community custody that technically, on the judgment and sentence,

exceeded the statutory maximum provided the trial court included a

notation knokAm as a "Sloan notation," State v. Sloan, 12 1 Wn. App, 220,
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224, 87 P3d 12) 14 (2004). Sloan allowed the sentencing court to instruct

the Department of Corrections to fix a release date not in excess of the

statutory maximum and with consideration for the defendant's earned
I

early release or"good time." R If, however, the petitioner did not

receive any earned good time, his total sentence could exceed the statutory

maximuni. However, the question as to the appropriateness of a Sloan

notation has been ansrered by the legislature's amendment to the

applicable -Plicable statute, RCW9,94A,701. The statute now provides the

sentencing court must. fix the specific arnount of both incarceration and

community custody time at the time of sentencing. Because that was not

done in this case, the State concedes it carries the risk of xi unlaw

sentence and should be remanded to the trial court for resentenc-ing in

accord with the applicable statute.
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5. GIVEN THE DEFENDANT USED HIS

C.1-11LDIZEN IN CONJUNCTION W!"I'l-I HIS

CONTACT WITH ALL THREE GIRLS, THE
COL."fRT'S IM POSITION AS A OF

HIS SENITEINCE THAT HE HAVE. , CONTACT
WITH HIS MINOR CHILDREN ONLY IF IT IS

ATTHE CHILDRE _N'S Rl"QUEST WAS A
LAWFUL EXERCISE OF DISCRETION,

a. To elinainate the court's order regarding

contact with his children, including while in
tgstody woiLld serve to order the children to
have contact with the defendant.

A sentencing court may prohibit an offender from having contact

with s-pecified persons or a specified class of individuah-"far a period not

to exceed the maximum allowable for the crime. The order prohibiting

contact must relate directly to the circumstances of the crime for which the

defendant has been convicted. RCW9.94A.030(l1).

In the present case the Court provided that the defendant could

have contact with his three sons if the sons initiated the contact.

Presuming the boys wish to have contact with their father, there> is no court

imposed impediment to having contact. if one or more of the boys wishes

to have contact they need only infommi their mother or other adult to began

the process to arrange contact.

If, on the other hand, if one ror more of the boys does not wish to

have contact, he cannot be compelled to either w ito or visit his father in

prison if he does not wish,
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The Court is specifically gqanted the authority to limit a

defendant's access to an individual or a L  croup of individua-N, if directly

related to the circumstances of the conviction. Id. The imposition of

crime-related prohibitions is generally reviewed for abuse of discretion,

State v.. Armentlariz, 160 Wn2d 106, 156 P.3d 201 (2 07) citing State v.

Ancira, 1071 Wn, App. 6501 653, 27 P.3d '1246 (2001), A criyne-relate€ .

prohibition is "an order of a court prohibiting conduct that directly relates

to the circunistances of the crime f( which the offender has been

convicted." State v. Armendariz, 160 Wn .2d 106, 111-12.

RM9,94A.505(8) also provides a court may impose and enforce

crime-related prohibitions and affirmative conditions as provided [in the

SRA.1. J his additional statutory citation further supports the legislative

intent that sentencing courts bet ranted authority to tailor conditions as

dictated by the facts and circumstances on a case by case basis.

In the present case the trial court heard fi three separate young

women, J.S., D.L. and the victim B.D, who each said the defendant asked

and arranged for them to look after his children, Each of thern told the

jury that they either lived in the defendant's home with the defendant and

his children, or stayed at the home for prolonged periods as the boys`

babysitter. These representations were essentially afl by the

defendant.
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D.L. gave specific and disturbing details as to how the defendant

would arrange sexual encounters with her inside the home while he

listened to be sure his boys played outside. RP )59,;

Also, it is undisputed that J.S. lived in the defendant's home also to

assist with looking after the boys. RP 3W

Lastly, it is also undisputed the defendant arranged his contact with

B.D., his -neighbor, for the purposes of securing her to babysit his children

at his home. RP 619.

It Is not coincidental that the boys were used in arranging contact

with each of the young girls. They were a lure and provided an ipparent

legitimate reason for the girls to be in the defendant's home for long

periods of time. The boys were the defendant's unwitting guise for

arranging extended contact with his targeted victims, Based upon the facts

that were elicited at trial, and the applicable statutes, it is evident the trial

court had both the authority and the factual support to order the condition.
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b, The court's order m4ardinm the defendant's

contact with his children does not operate to
re Jude contact in the manner normally

coat A ' no contact order. The
court's order, as drafted. allows contact

provide _tjhe boys wish to initiate the contact.

The sentencing court did not order the defendant to have no

contact with his sons. Instead the Court stated in two separate places on

the j udgment and sentence the following:

No contact with minors for the defiendant's
son so long as the sons request the Q-ontact.

CP 93, 95, 100. [Emphasis in original]. The court entered a No Contact

Order at sentencing for the victim B. and similarly noted the prohibition

with B.D. in the judgment wid sentence. CP 93, 95, 100. The court did,

however, give the children the right to initiate or control whether or not

they had contact with the deli;ndant. ti,

While a sentencing court. has the authority to issue prohibition

against contact with specific persons or a specific class of individuals, the

statute also alloixs the sentencing court to proscribe "critne-related

prohibitions" that relate directly to the cirownstances of the case. The

Court did not order or impose the traditional 'no contact order' wherein

any and all contact, direct or indirect, is prohibited. The Court clearly

provided merely a requisite before contact could occur between the

defendant and one or all of his sons. Simply stated, the boys must either
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initiate or essentially request the contact. Clearly contact is possible

provided the boys wish it. The Couit's order is clear and directly related

to the facts o.Fthe case. More importantly, the order is unequivocally not a

no contact order. Asa result, the condition imposed by the sentencing

court is lawful and should not be disturbed.

1). CONCLUSION.

The trial court's admission of defendant's prior sexual conduct was

proper wider ER 404(b). Any reference. to RCW 10,58 is hannless. The

limiting instruction given was proper and alternatively challenges barred

by invited error, The court had the proper authority to impose crime-

related prohibitions. However, the court should remand for sentencing in

accord with RCW9,94A.701(9),

DATED: October 1, 2

MARKLINDQFIST
Pierce County

t'or yProsecuting Atton

KAWYNT '41JrI

Deputy Prosecuting Attorney
WSB # 19614
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on the date ou

Date ignatur
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